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(2) Producing documentary evidence
pertinent to the matters under inves-
tigation; and

(3) Providing statements of position
on the matters under investigation.

(c) Investigatory subpoenas. If a person
fails to cooperate with the Regional Di-
rector in the investigation of a charge,
the General Counsel, upon rec-
ommendation of a Regional Director,
may decide in appropriate cir-
cumstances to issue a subpoena under 5
U.S.C. 7132 for the attendance and tes-
timony of witnesses and the production
of documentary or other evidence.
However, no subpoena shall be issued
under this section which requires the
disclosure of intramanagement guid-
ance, advice, counsel or training within
an agency or between an agency and
the Office of Personnel Management.

(1) A subpoena shall be served by any
individual who is at least 18 years old
and who is not a party to the pro-
ceeding. The individual who served the
subpoena must certify that he or she
did so:

(i) By delivering it to the witness in
person;

(ii) By registered or certified mail; or

(iii) By delivering the subpoena to a
responsible individual (named in the
document certifying the delivery) at
the residence or place of business (as
appropriate) of the person for whom
the subpoena was intended. The sub-
poena shall show on its face the name
and address of the Regional Director
and the General Counsel.

(2) Any person served with a sub-
poena who does not intend to comply
shall, within 5 days after the date of
service of the subpoena upon such per-
son, petition in writing to revoke the
subpoena. A copy of any petition to re-
voke shall be served on the General
Counsel.

(3) The General Counsel shall revoke
the subpoena if the witness or evi-
dence, the production of which is re-
quired, is not material and relevant to
the matters under investigation or in
question in the proceedings, or the sub-
poena does not describe with sufficient
particularity the evidence the produc-
tion of which is required, or if for any
other reason sufficient in law the sub-
poena is invalid. The General Counsel
shall state the procedural or other
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grounds for the ruling on the petition
to revoke. The petition to revoke, shall
become part of the official record if
there is a hearing under subpart C of
this part.

(4) Upon the failure of any person to
comply with a subpoena issued by the
General Counsel, the General Counsel
shall determine whether to institute
proceedings in the appropriate district
court for the enforcement of the sub-
poena. Enforcement shall not be sought
if to do so would be inconsistent with
law, including the Federal Service
Labor-Management Relations Statute.

(d) Confidentiality. 1t is the General
Counsel’s policy to protect the identity
of individuals who submit statements
and information during the investiga-
tion, and to protect against the disclo-
sure of documents obtained during the
investigation, as a means of ensuring
the General Counsel’s continuing abil-
ity to obtain all relevant information.
After issuance of a complaint and in
preparation for a hearing, however,
identification of witnesses, a synopsis
of their expected testimony and docu-
ments proposed to be offered into evi-
dence at the hearing may be disclosed
as required by the prehearing disclo-
sure requirements in §2423.23.

§2423.9 Amendment of charges.

Prior to the issuance of a complaint,
the Charging Party may amend the
charge in accordance with the require-
ments set forth in §2423.6.

§2423.10 Action by the Regional Direc-
tor.

(a) Regional Director action. The Re-
gional Director, on behalf of the Gen-
eral Counsel, may take any of the fol-
lowing actions, as appropriate:

(1) Approve a request to withdraw a
charge;

(2) Dismiss a charge;

(3) Approve a written settlement
agreement in accordance with the pro-
visions of §2423.12;

(4) Issue a complaint; or

(5) Withdraw a complaint.

(b) Request for appropriate temporary
relief. Parties may request the General
Counsel to seek appropriate temporary
relief (including a restraining order)
under 5 U.S.C. 7123(d). The General
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Counsel may initiate and prosecute in-
junctive proceedings under 5 U.S.C.
7123(d) only upon approval of the Au-
thority. A determination by the Gen-
eral Counsel not to seek approval of
the Authority to seek such appropriate
temporary relief is final and shall not
be appealed to the Authority.

(c) General Counsel requests to the Au-
thority. When a complaint issues and
the Authority approves the General
Counsel’s request to seek appropriate
temporary relief (including a restrain-
ing order) under 5 U.S.C. 7123(d), the
General Counsel may make application
for appropriate temporary relief (in-
cluding a restraining order) in the dis-
trict court of the United States within
which the unfair labor practice is al-
leged to have occurred or in which the
party sought to be enjoined resides or
transacts business. Temporary relief
may be sought if it is just and proper
and the record establishes probable
cause that an unfair labor practice is
being committed. Temporary relief
shall not be sought if it would interfere
with the ability of the agency to carry
out its essential functions.

(d) Actions subsequent to obtaining ap-
propriate temporary relief. The General
Counsel shall inform the district court
which granted temporary relief pursu-
ant to 5 U.S.C. 7123(d) whenever an Ad-
ministrative Law Judge recommends
dismissal of the complaint, in whole or
in part.

§2423.11 Determination not to issue
complaint; review of action by the
Regional Director.

(a) Opportunity to withdraw a charge.
If, upon the completion of an investiga-
tion under §2423.8, a decision is made
to dismiss the charge, the Regional Di-
rector will notify the parties of the de-
cision, including the basis of the deci-
sion, if requested, and the Charging
Party will be advised of an opportunity
to withdraw the charge(s).

(b) Dismissal letter. If the Charging
Party does not withdraw the charge
within a reasonable period of time, the
Regional Director will, on behalf of the
General Counsel, dismiss the charge
and provide the parties with a written
statement of the reasons for not
issuing a complaint.

§2423.11

(c) Appeal of a dismissal letter. The
Charging Party may obtain review of
the Regional Director’s decision not to
issue a complaint by filing an appeal
with the General Counsel within 25
days after service of the Regional Di-
rector’s decision. A Charging Party
shall serve a copy of the appeal on the
Regional Director. The General Coun-
sel shall serve notice on the Charged
Party that an appeal has been filed.

(d) Extension of time. The Charging
Party may file a request, in writing,
for an extension of time to file an ap-
peal, which shall be received by the
General Counsel not later than 5 days
before the date the appeal is due. A
Charging Party shall serve a copy of
the request for an extension of time on
the Regional Director.

(e) Grounds for granting an appeal.
The General Counsel may grant an ap-
peal when the appeal establishes at
least one of the following grounds:

(1) The Regional Director’s decision
did not consider material facts that
would have resulted in issuance of a
complaint;

(2) The Regional Director’s decision
is based on a finding of a material fact
that is clearly erroneous;

(3) The Regional Director’s decision
is based on an incorrect statement or
application of the applicable rule of
law;

(4) There is no Authority precedent
on the legal issue in the case; or

(56) The manner in which the Region
conducted the investigation has re-
sulted in prejudicial error.

(f) General Counsel action. The Gen-
eral Counsel may deny the appeal of
the Regional Director’s dismissal of
the charge, or may grant the appeal
and remand the case to the Regional
Director to take further action. The
General Counsel’s decision on the ap-
peal states the grounds listed in para-
graph (e) of this section for denying or
granting the appeal, and is served on
all the parties. Absent a timely motion
for reconsideration, the decision of the
General Counsel is final.

(g) Reconsideration. After the General
Counsel issues a final decision, the
Charging Party may move for reconsid-
eration of the final decision if it can
establish extraordinary circumstances
in its moving papers. The motion shall
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